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Section 172 - Definition of Principals
Cite as: O.S. §, __ __ 



All persons concerned in the commission of crime, whether it be felony or misdemeanor, and whether they directly commit the act constituting the offense, or aid and abet in its commission, though not present, are principals.
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Section 173 - Definition of Accessories
Cite as: O.S. §, __ __ 



All persons who, after the commission of any felony, conceal or aid the offender, with knowledge that he has committed a felony, and with intent that he may avoid or escape from arrest, trial, conviction, or punishment, are accessories.
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Section 856 - Delinquent Minor - Contributing to Delinquency
Cite as: O.S. §, __ __ 



A. 1. Except as otherwise specifically provided by law, every person who shall knowingly or willfully cause, aid, abet or encourage a minor to be, to remain, or to become a delinquent child or a runaway child, upon conviction, shall, for the first offense, be guilty of a misdemeanor punishable by imprisonment in a county jail not to exceed one (1) year, or by a fine not to exceed One Thousand Dollars ($1,000.00), or by both such fine and imprisonment. 

2. For purposes of prosecution under this subsection, a "runaway child" means an unemancipated minor who is voluntarily absent from the home without a compelling reason, without the consent of a custodial parent or other custodial adult and without the parent or other custodial adult's knowledge as to the child's whereabouts. "Compelling reason" means imminent danger from incest, a life-threatening situation, or equally traumatizing circumstance. A person aiding a runaway child pursuant to paragraph (4) of subsection (a) of Section 5 of Title 76 of the Oklahoma Statutes or aiding a child based upon a reasonable belief that the child is in physical, mental or emotional danger and with notice to the Department of Human Services or a local law enforcement agency of the location of the child within twelve (12) hours of aiding the child shall not be subject to prosecution under this section. 

B. Every person convicted of a second or any subsequent violation of this section shall be guilty of a felony punishable by imprisonment in the custody of the Department of Corrections not to exceed three (3) years, or by a fine not exceeding Five Thousand Dollars ($5,000.00), or by both such fine and imprisonment. 

C. Every person eighteen (18) years of age or older who shall knowingly or willfully cause, aid, abet, or encourage a minor to commit or participate in committing an act that would be a felony if committed by an adult shall, upon conviction, be guilty of a felony punishable by the maximum penalty allowed for conviction of the offense or offenses which the person caused, aided, abetted, or encouraged the minor to commit or participate in committing. 

D. Every person who shall knowingly or willfully cause, aid, abet, encourage, solicit, or recruit a minor to participate, join, or associate with any criminal street gang, as defined by subsection F of this section, or any gang member for the purpose of committing any criminal act shall, upon conviction, be guilty of a felony punishable by imprisonment in the custody of the Department of Corrections for a term not to exceed one (1) year, or a fine not to exceed Three Thousand Dollars ($3,000.00), or both such fine and imprisonment. 

E. Every person convicted of a second or subsequent violation of subsection D of this section shall be guilty of a felony punishable by imprisonment in the State Penitentiary for a term not to exceed five (5) years or by a fine not exceeding Five Thousand Dollars ($5,000.00), or by both such fine and imprisonment. 

F. "Criminal street gang" means any ongoing organization, association, or group of five or more persons that specifically either promotes, sponsors, or assists in, or participates in, and requires as a condition of membership or continued membership, the commission of one or more of the following criminal acts: 

1. Assault, battery, or assault and battery with a deadly weapon, as defined in Section 645 of this title; 

2. Aggravated assault and battery as defined by Section 646 of this title; 

3. Robbery by force or fear, as defined in Sections 791 through 797 of this title; 

4. Robbery or attempted robbery with a dangerous weapon or imitation firearm, as defined by Section 801 of this title; 

5. Unlawful homicide or manslaughter, as defined in Sections 691 through 722 of this title; 

6. The sale, possession for sale, transportation, manufacture, offer for sale, or offer to manufacture controlled dangerous substances, as defined in Section 2-101 et seq. of Title 63 of the Oklahoma Statutes; 

7. Trafficking in illegal drugs, as provided for in the Trafficking in Illegal Drugs Act, Section 2-414 of Title 63 of the Oklahoma Statutes; 

8. Arson, as defined in Sections 1401 through 1403 of this title; 

9. The influence or intimidation of witnesses and jurors, as defined in Sections 388, 455 and 545 of this title; 

10. Theft of any vehicle, as described in Section 1720 of this title; 

11. Rape, as defined in Section 1111 of this title; 

12. Extortion, as defined in Section 1481 of this title; 

13. Transporting a loaded firearm in a motor vehicle, in violation of Section 1289.13 of this title; 

14. Transporting a weapon in, or discharging a weapon from, a boat, in violation of Section 1289.14 of this title; 

15. Possession of a concealed weapon, as defined by Section 1289.8 of this title; or 

16. Shooting or discharging a firearm, as defined by Section 652 of this title. 
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Section 857 - Definitions
Cite as: O.S. §, __ __ 



1. "Every person," as used in Sections 856, Section 1 of this act, 857, 858.1 and 858.2 of Title 21 of the Oklahoma Statutes, shall include human beings, without regard to their legal or natural relationship to such minor, as well as legal or corporate entities. 

2. "Minor" or "child," as used in Sections 856, Section 1 of this act, 857, 858.1 and 858.2 of Title 21 of the Oklahoma Statutes, shall include male or female persons who shall not have arrived at the age of eighteen (18) years at the time of the commission of the offense. 

3. "Encourage," as used in 856, Section 1 of this act, 857, 858.1 and 858.2 of Title 21 of the Oklahoma Statutes, in addition to the usual meaning of the word, shall include a willful and intentional neglect to do that which will directly tend to prevent such act or acts of delinquency on the part of such minor, when the person accused shall have been able to do so. 

4. "Delinquent child," as used in Sections 856, 857, 858.1 and 858.2 of Title 21 of the Oklahoma Statutes, shall include a minor, as herein defined, who shall have been or is violating any penal statute of this state, or who shall have been or is committing any one or more of the following acts, to wit: 

(a) Associating with thieves, vicious or immoral persons. 

(b) Frequenting a house of ill repute. 

(c) Frequenting any policy shop, or place where any gambling device is operated. 

(d) Frequenting any saloon, dram shop, still, or any place where intoxicating liquors are manufactured, stored or sold. 

(e) Possession, carrying, owning or exposing any vile, obscene, indecent, immoral or lascivious photograph, drawing, picture, book, paper, pamphlet, image, device, instrument, figure or object. 

(f) Willfully, lewdly or lasciviously exposing his or her person, or private parts thereof, in any place, public or private, in such manner as to be offensive to decency, or calculated to excite vicious or lewd thoughts, or for the purpose of engaging in the preparation or manufacture of obscene, indecent or lascivious photographs, pictures, figures or objects. 

(g) Possessing, transporting, selling, or engaging or aiding or assisting in the sale, transportation or manufacture of intoxicating liquor, or the frequent use of same. 

(h) Being a runaway from his or her parent or legal guardian. 

(i) Violating any penal provision of the Uniform Controlled Dangerous Substances Act. 
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Section 858.3 - Other Persons Aiding in Delinquency of Minor - Penalty
Cite as: O.S. §, __ __ 



Any person who knowingly and willfully:

1. Causes, aids, abets or encourages a minor to be, to remain or to become delinquent, in need of supervision or dependent and neglected, or

2. Omits the performance of any duty, which act or omission causes or tends to cause, aid, abet, or encourage any minor to be delinquent, in need of supervision or dependent and neglected, within the purview of the Oklahoma Children's Code or the Oklahoma Juvenile Code, upon conviction, shall be guilty of a misdemeanor and, as applicable, shall be punished pursuant to the provisions of Section 856, 858.1 or 858.2 of Title 21 of the Oklahoma Statutes.
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Section 1268.1 - Definitions
Cite as: O.S. §, __ __ 



As used in this act:

1. "Biochemical terrorism" means an act of terrorism involving any biological organism, pathogen, bacterium, virus, chemical or its toxins, isomers, salts or compounds, or any combination of organisms, viruses or chemicals that is capable of and intended to cause death, disease, injury, illness or harm to any human or animal upon contact or ingestion, or harm to any food supply, plant, water supply, drink, medicine or other product used for or consumed by humans or animals; 

2. "Terrorism" means an act of violence resulting in damage to property or personal injury perpetrated to coerce a civilian population or government into granting illegal political or economic demands; or conduct intended to incite violence in order to create apprehension of bodily injury or damage to property in order to coerce a civilian population or government into granting illegal political or economic demands. Peaceful picketing or boycotts and other nonviolent action shall not be considered terrorism;

3. "Terrorism hoax" means the willful conduct to simulate an act of terrorism as a joke, hoax, prank or trick against a place, population, business, agency or government by:

a. the intentional use of any substance to cause fear, intimidation or anxiety and a reasonable belief by any victim that such substance is used, placed, sent, delivered or otherwise employed as an act of biochemical terrorism requiring an emergency response or the evacuation or quarantine of any person, place or article, or

b. any act or threat of violence, sabotage, damage or harm against a population, place or infrastructure that causes fear, intimidation or anxiety and a reasonable belief by any victim that such act or threat is an act of terrorism to disrupt any place, population, business, agency or government;

4. "Biochemical assault" means the intentional delivery of any substance or material to another person without lawful cause, whether or not such substance or material is toxic, noxious or lethal to humans, to:

a. cause intimidation, fear or anxiety and a reasonable belief by the victim that death, disease, injury or illness will occur as a result of contamination by such substance or material and, based upon that belief, an emergency response is necessary, or 

b. poison, injure, harm or cause disease or illness to any person; and

5. "Terrorist activity" means to plan, aid or abet an act of terrorism or aid or abet any person who plans or commits an act of terrorism.
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Section 1268.6 - Manufacturing, Delivering, or Possessing Toxic or Lethal Substances with Intent to Engage in Terrorist Activities - Penalties
Cite as: O.S. §, __ __ 



A. It shall be unlawful for any person to manufacture, send, deliver or possess any toxic, noxious, or lethal substance, chemical, biological or nuclear material with the intent of engaging in terrorist activity. 

B. A person convicted of a violation of this section shall be guilty of a felony punishable by imprisonment in the State Penitentiary for a term of not more than eight (8) years. In addition to any term of imprisonment imposed for a violation of this section, the person shall be ordered to make restitution to victims and to reimburse the cost of any emergency personnel, equipment, supplies, and other expenses incurred by the state and any political subdivision as a result of responding to the crime. 
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Section 1311 - Definition of Riot
Cite as: O.S. §, __ __ 



Any use of force or violence, or any threat to use force or violence if accompanied by immediate power of execution, by three or more persons acting together and without authority of law, is riot.
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Section 1313 - Definition of Rout
Cite as: O.S. §, __ __ 



Whenever three or more persons, acting together, make any attempt to do any act toward the commission of an act which would be riot if actually committed, such assembly is a rout.
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Section 1320.2 - Incitement to Riot
Cite as: O.S. §, __ __ 



It shall be unlawful and shall constitute incitement to riot for a person or persons, intending to cause, aid, or abet the institution or maintenance of a riot, to do an act or engage in conduct that urges other persons to commit acts of unlawful force or violence, or the unlawful burning or destroying of property, or the unlawful interference with a police officer, peace officer, fireman or a member of the Oklahoma National Guard or any unit of the armed services officially assigned to riot duty in the lawful performance of his duty.
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Section 1320.10 - Teaching, Demonstrating or Training in the Use of Firearms, Explosives or Incendiary Devices in Furtherance of Riot or Civil Disorder
Cite as: O.S. §, __ __ 



No person, except those specifically authorized by the state or federal government, shall:

1. Teach or demonstrate to any group of persons the use, application or making of any firearm, explosive or incendiary device or application of physical force capable of causing injury or death to a person knowing or intending that such firearm, explosive or incendiary device or application of physical force will be employed for use in, or in furtherance of, a riot or civil disorder; or

2. Assemble with one or more persons for the purpose of training with, practicing with or being instructed in the use of any firearm, explosive or incendiary device or application of physical force capable of causing injury or death to a person, intending to employ such firearm, explosive or incendiary device or application of physical force for use in, or in furtherance of, a riot or civil disorder. Any violation of this section shall be a felony.
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Section 1327 - Advocating of Unlawfulness, Criminal Syndicalism, Sabotage, Sedition or Treason Upon Public School Grounds Prohibited-Penalties
Cite as: O.S. §, __ __ 



A. The Legislature recognizes that special circumstances exist as regards college campuses and public school facilities, including the fact that a large number of people are confined to a small area, and certain acts committed in such places would have a more detrimental effect as regards the health and safety of those involved than if the same act were committed at some other place, and, in keeping with these facts, any person on the campuses or school grounds of any public state-supported institutions of higher learning or public school facilities who, by word of mouth or writings, advocates, affirmatively suggests or teaches the duty, necessity, propriety or expediency of crime, criminal syndicalism, or sabotage, or who shall advocate, affirmatively suggest or teach the duty, necessity, propriety or expediency of doing any act of violence, the destruction of or damage to any property, the bodily injury to any person or persons, or the commission of any crime or unlawful act as a means of accomplishing or effecting any industrial or political ends, change, or revolution, or for profit; or who prints, publishes, edits, issues, or knowingly circulates, sells, distributes, or publicly displays any books, pamphlets, paper, handbill, poster, document, or written or printed matter in any form whatsoever, containing matter advocating, advising, affirmatively suggesting, or teaching crime, criminal syndicalism, sabotage, the doing of any act of physical violence, the destruction of or damage to any property, the injury to any person, or the commission of any crime or unlawful act as a means of accomplishing, effecting or bringing about any industrial or political ends, or change, or as a means of accomplishing, effecting or bringing about any industrial or political revolution, or for profit; or who shall openly or at all attempt to justify by word of mouth or writing the commission or the attempt to commit sabotage, any act of physical violence, the destruction of or damage to any property, the injury to any person or the commission of any crime or unlawful act, with the intent to exemplify, spread or teach or affirmatively suggest criminal syndicalism, or who organizes, or helps to organize or becomes a member of or voluntarily assembles with any society or assemblage of persons which teaches, advocates, or affirmatively suggests the doctrine of criminal syndicalism, sabotage, or the necessity, propriety or expediency of doing any act of physical violence or the commission of any crime or unlawful act as a means of accomplishing or effecting any industrial or political ends, change or revolution, or for profit; shall be guilty of a felony, and upon conviction thereof shall be punished by imprisonment in the State Penitentiary for a term not less than two (2) years, nor more than ten (10) years, or by a fine of not less than Five Thousand Dollars ($5,000.00), nor more than Ten Thousand Dollars ($10,000.00), or by both such fine and imprisonment. Provided, that none of the provisions of this section shall be construed to modify or affect Section 166 of Title 40 of the Oklahoma Statutes. 

B. Any person on the campuses or school grounds of any public state-supported institutions of higher learning or public school facilities above the age of eighteen (18) years who advocates revolution, teaches or justifies a program of sabotage, force and violation, sedition or treason against the government of the United States or of this state, or who directly or indirectly advocates or teaches by any means the overthrow of the government of the United States or of this state by force or any unlawful means shall be guilty of a felony, and upon conviction shall be punished by imprisonment in the State Penitentiary from ten (10) years to life. 
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Section 1401 - Arson in the First Degree - Punishment
Cite as: O.S. §, __ __ 



Any person who willfully and maliciously sets fire to or burns, or by the use of any explosive device, accelerant, ignition device, heat-producing device or substance or while manufacturing or attempting to manufacture a controlled dangerous substance in violation of subsection G of Section 2-401 of Title 63 of the Oklahoma Statutes, destroys in whole or in part, or causes to be burned or destroyed, or aids, counsels or procures the burning or destruction of any building or structure or contents thereof, inhabited or occupied by one or more persons, whether the property of that person or another, or who willfully and maliciously sets fire to or burns, or by the use of any explosive device, accelerant, ignition device, heat-producing device or substance or while manufacturing or attempting to manufacture a controlled dangerous substance in violation of subsection G of Section 2-401 of Title 63 of the Oklahoma Statutes, causes a person to be burned, or aids, counsels or procures the burning of a person, shall be guilty of arson in the first degree, which is a felony, and upon conviction thereof shall be punished by a fine not to exceed Twenty-five Thousand Dollars ($25,000.00) or be confined to the State Penitentiary for not more than thirty-five (35) years or both. 
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Section 1402 - Arson in the Second Degree - Punishment
Cite as: O.S. §, __ __ 



Any person who willfully and maliciously sets fire to or burns or by the use of any explosive device or substance or while manufacturing or attempting to manufacture a controlled dangerous substance in violation of subsection G of Section 2-401 of Title 63 of the Oklahoma Statutes destroys in whole or in part, or causes to be burned or destroyed, or aids, counsels or procures the burning or destruction of any uninhabited or unoccupied building or structure or contents thereof, whether the property of himself or another, shall be guilty of arson in the second degree, which is a felony, and upon conviction thereof shall be punished by a fine not to exceed Twenty Thousand Dollars ($20,000.00) or be confined in the State Penitentiary for not more than twenty-five (25) years or both. 
Oklahoma Statutes Citationized
  

Title 21. Crimes and Punishments 
    

Chapter 56 - Arson
        [image: image47.png]


Section 1403 - Arson in the Third Degree - Punishment
Cite as: O.S. §, __ __ 



A. Any person who willfully and maliciously sets fire to or burns or by the use of any explosive device or substance destroys in whole or in part, or causes to be burned or destroyed, or aids, counsels or procures the burning of any property whatsoever, including automobiles, trucks, trailers, motorcycles, boats, standing farm crops, pasture lands, forest lands, or any other property not herein specifically named, such property being worth not less than Fifty Dollars ($50.00), whether the property of himself or another, shall be guilty of arson in the third degree, and upon conviction thereof shall be punished by a fine not to exceed Ten Thousand Dollars ($10,000.00) or be confined in the State Penitentiary for not more than fifteen (15) years.

B. Any person who willfully and maliciously, and with intent to injure or defraud the insurer, sets fire to or burns or by use of any explosive device or substance destroys in whole or in part, or causes to be burned or destroyed, or aids, counsels, or procures the burning or destruction of any building, property, or other chattels, whether the property of himself or another, which shall at the time be insured against loss or damage by fire or explosion, shall be guilty of arson in the third degree, and upon conviction thereof shall be punished by a fine not to exceed Ten Thousand Dollars ($10,000.00), or be confined in the State Penitentiary for not more than fifteen (15) years or both.

C. Arson in the third degree is a felony.
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Section 1404 - Arson in the Fourth Degree - Punishment
Cite as: O.S. §, __ __ 



A. Any person who willfully and maliciously attempts to set fire to or burn or attempts by use of any explosive device or substance to destroy in whole or in part, or causes to be burned or destroyed, or attempts to counsel or procure the burning or destruction of any building or property mentioned in Sections 1401, 1402 or 1403 of this title shall be guilty of arson in the fourth degree, and upon conviction thereof shall be punished by a fine not to exceed Five Thousand Dollars ($5,000.00) or be confined in the State Penitentiary for not more than ten (10) years or both. 

B. The placing or distributing of any flammable, explosive or combustible material or substance or any device in any building or property mentioned in Sections  1401, 1402 or 1403 of this title, in an arrangement or preparation with intent to eventually willfully and maliciously set fire to or burn or to procure the setting fire to or burning of same, shall for the purposes of this section constitute an attempt to burn such building or property, and shall be guilty of arson in the fourth degree, and upon conviction thereof shall be punished by a fine not to exceed Five Thousand Dollars ($5,000.00), or be confined in the State Penitentiary for not more than ten (10) years, or both. 

C. Arson in the fourth degree is a felony. 
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Section 13 - Defendant's Right to Speedy Trial, Counsel and Witnesses
Cite as: O.S. §, __ __ 



In a criminal action the defendant is entitled:

1. To a speedy and public trial.

2. To be allowed counsel, as in civil actions, or to appear and defend in person and with counsel; and,

3. To produce witnesses on his behalf, and to be confronted with the witnesses against him in the presence of the court.
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Section 742 - Testimony of Accomplice Requires Corroborating Testimony for Conviction
Cite as: O.S. §, __ __ 



A conviction cannot be had upon the testimony of an accomplice unless he be corroborated by such other evidence as tends to connect the defendant with the commission of the offense, and the corroboration is not sufficient if it merely show the commission of the offense or the circumstances thereof.

ALLEN v. STATE
1977 OK CR 71
560 P.2d 1030
Case Number: F-75-674
Decided: 02/28/1977
Oklahoma Court of Criminal Appeals


Cite as: 1977 OK CR 71, 560 P.2d 1030 



An appeal from the District Court, Sequoyah County; William H. Bliss, Judge.

Charles Allen, appellant; was convicted of the offense of Second Degree Arson; was sentenced to five (5) years' imprisonment, and appeals. Judgment and sentence AFFIRMED.

Jim Jones, Sallisaw, for appellant.

Larry Derryberry, Atty. Gen., Robert L. McDonald, Asst. Atty. Gen., Toby Mash, Legal Intern, for appellee.

OPINION

BUSSEY, Presiding Judge:

[560 P.2d 1031]

¶1 The appellant, Charles Allen, hereinafter referred to as defendant, was charged, tried before a jury, and convicted in the District Court, Sequoyah County, Case No. CRF-75-13, of the crime of Second Degree Arson, in violation of 21 O.S. 1971 § 1402 [21-1402]. The jury fixed his punishment at five (5) years in the custody and control of the Department of Corrections of the State of Oklahoma and from this judgment and sentence the defendant has perfected a timely appeal to this Court.

¶2 The State called as its first witness Bobby Barbee, the superintendent of Central High School in Sallisaw, Oklahoma. The witness testified that on the 23rd of January, 1975, at approximately 3:20 a.m., he arrived at the school in response to a call and observed the entire building engulfed in flames. After the flames subsided only the walls of the structure remained.

¶3 James O'Neal testified that he was the janitor at Central High School, and that he and his family lived on the school grounds. At approximately 5:00 p.m. on January 22, 1975, the defendant, an acquaintance for some six years, came to his home to visit his two sons. His sons left with the defendant at approximately 10:20 p.m. and he next saw them all together at the school the following morning. At approximately 3:15 a.m. on January 23, 1975, he was awakened by his dog's barking and upon investigation he observed the school ablaze. He called to his wife to telephone Mr. Barbee and the fire department. O'Neal further testified that he heard an engine start and a vehicle leaving the area of the school.

¶4 Lynda Callahan testified that she was a secretary with the District Attorney's Office on January 23, 1975, when the defendant, in the presence of numerous law [560 P.2d 1032] enforcement officials, gave a statement inculpating himself in the crime charged herein. She stated that she took shorthand notes of the statement, as well as recording the statement on tape. The witness further stated that she prepared a transcript of the defendant's statement from her notes and the tape and testified that it was a true and accurate transcription and that it fairly represented what was said. Ms. Callahan further testified that a portion of the tape had been accidentally erased. Lastly, she stated that defendant signed a rights waiver in her presence and that no threats or promises were made to the defendant as an inducement to confess.

¶5 John Nidiffer, an agent of the State Fire Marshall's Office, testified that he investigated the school fire, and it was his opinion the building had definitely been set on fire. He testified that he first observed the defendant at the scene of the fire at about 1:30 p.m. on January 23, 1975, at which time he placed the defendant in his car and took him to the District Attorney's Office where defendant was read his rights and signed a waiver in his presence. The defendant was told that he was not under arrest and that he was free to leave at any time. Agent Nidiffer testified that the defendant made a statement at about 4:45 p.m.

¶6 The next witness for the State was Deputy Sheriff Jim Rinehart who testified that he was also present when the defendant gave his statement and that the defendant acted voluntarily in all respects. The witness also identified a section of garden hose which he had found in the Fleetwood Cemetery.

¶7 Joyce Kroft testified that she was arrested with the defendant on January 23, 1975. She had met the defendant at 11:30 p.m. on the 22nd of January, 1975, at the Guys and Dolls Recreation center in Sallisaw, Oklahoma. About midnight she proceeded to "ride around" with the defendant in his car, together with Standell Robinson, Gary O'Neal, and Andy O'Neal. At approximately 1:30 a.m. on the 23rd of January, the defendant drove his car out to Central High School where he stopped the car to allow Andy O'Neal and Ms. Kroft to get out. She then lit a "bomb" which they had manufactured out of a beer bottle filled with gasoline and a sock, and Gary O'Neal threw it at the school; whereafter they fled. Ms. Kroft testified that prior to arriving at Central High School they stopped at the Fleetwood Cemetery; however, she was unable to identify the piece of garden hose. She further testified that she did not see the defendant set any fires that night, but she did see a burning barn when the defendant drove to an area atop a hill that night. She stated that later that night they returned to the school and observed that it was on fire.

¶8 The defendant's statement was essentially the same as Ms. Kroft's testimony, however, it also revealed that a siphon hose was used to transfer gasoline from the defendant's car into a quart beer bottle, and that defendant had thrown the siphon hose out of the car near the Fleetwood Cemetery. The defendant also admitted being with Gary O'Neal that morning while Gary set fire to a barn owned by a Mr. Masterson. The defendant stated that he stuck the sock into the beer bottle and that Gary lit it. The defendant failed to state any reason why he was involved with these fires. After the defendant's statement was read in open court, the State rested its case.

¶9 The defendant's first witness was John Quincy Adams who testified that he was Assistant District Attorney of Sequoyah County, and that immunity had been granted to Joyce Kroft and Standell Robinson.

¶10 The defendant next called Ted Stites who testified that he was Court Clerk for Sequoyah County and had been for 16 years, and that presently there was no order for immunity in the record. He also testified that Ms. Kroft and Ms. Robinson were originally co-defendants in the Central High School arson case until a severance was granted.

¶11 Defendant's first assignment of error asserts that the trial court erred in allowing the Assistant District Attorney over defendant's objection to make remarks in his [560 P.2d 1033] opening statement concerning other crimes of arson, and in allowing the transcript of the defendant's statement into evidence, which also referred to those other crimes.1 
¶12The defendant fails to assert any bad faith on the part of the Assistant District Attorney in his opening statement. In fact, the Assistant District Attorney stated that these other burnings were all in a series of transactions and that the evidence would bear out that it was a common scheme. 

¶13 The general rule is that evidence of other fires is inadmissible under a charge of arson. However, this Court has recognized various exceptions to the general rule. In Roulston v. State, Okl.Cr., 307 P.2d 861, 868 (1957), this Court discussed at length the question of admissibility of evidence tending to point to other possible crimes in a criminal trial and delineated the recognized exceptions to the general rule as follows: 

"Obviously the courts have adopted five exceptions to the general rule whereby testimony of other offenses may become competent when it is material and proper to show (1) Motive, (2) Intent, (3) Absence of mistake or accident, (4) Identity of the person charged with the commission of crime for which he is on trial, and (5) Common scheme or plan embracing the commission of two or more crimes so related to each other that proof of one tends to establish the other. In order for the evidence in the case at bar relative to other offenses to be competent it must come within one of the above categories. . . ." (Citations omitted)

¶14 The evidence of the prior acts of arson tends to prove a common scheme or plan. This is clearly within one of the recognized exceptions of the general proscription and is competent evidence. The evidence introduced is also relevant to prove that the defendant harbored the specific wilful and malicious intent to burn. We find defendant's first assignment of error to be without merit.

¶15 Defendant's second assignment of error is that the trial court erred in allowing the State to introduce into evidence the transcribed statement of the defendant. The defendant contends that the statement, which was recorded on tape and taken down in shorthand, and later transcribed by a secretary in the District Attorney's Office, was not admissible because the completed transcription was never tendered to the defendant for his acknowledgement, signature, or correction. Defendant further contends that the secretary who prepared the transcription was biased in favor of the prosecution inasmuch as she was an employee of the District Attorney, and further that the transcription materially differed from that which was actually said.

¶16 The mere fact that the statement was unsigned and unacknowledged by the defendant does not render it inadmissible in Oklahoma. See, Prather v. State, 76 Okl.Cr. 385, 137 P.2d 249 (1943). This is so because the person who prepared the statement was available for, and was in fact cross-examined on, the accuracy and veracity of the statement. The better procedure, of course, would be to tender the statement [560 P.2d 1034] back to the defendant for his approval. However, a failure to do so does not for that reason alone render the statement inadmissible as a matter of law.

¶17 Defendant's other propositions with regard to the admission of his statement are likewise without merit. The alleged bias of the secretary who transcribed the statement was an issue for the jury affecting her credibility and was not pertinent to the admissibility of the statement. The fact that she worked for the District Attorney was brought out on direct examination, and questions relative to her possible bias were propounded on cross-examination. Additionally, the fact of her possible bias was argued by the defense during closing argument under a standard instruction on the credibility of a witness.

¶18 Similarly, defendant's complaint that the transcription was not accurate was also a question of fact for the jury. The defendant's attorney questioned Ms. Callahan as to her methods in preparing the transcription from her shorthand notes and from the tape recording. While on the stand as a defense witness, Ms. Callahan was further asked if she had reviewed her notes, the tape recording and her transcription, and if after such review she wished to change her testimony relative to the transcription's accuracy. Her answer to this was in the negative. Lastly, defendant had admitted into evidence over the State's objection that portion of the tape recording which had not been erased. After playing the tape to the jury, defense counsel pointed out to them numerous discrepancies between the tape and the transcribed statement. The jury was permitted to take both the written statement and the tape into the jury room during their deliberation.

¶19 In short, the jury was amply appraised of both the potential bias of the transcriber and of the inaccuracies in the transcription. Such matters go to the weight and credibility of the evidence and are matters properly within the province of the jury. By their verdict they have obviously rejected the defendant's factual contentions, and since the statement is otherwise admissible under the rule in Prather v. State, supra, we will not disturb their verdict.

¶20 The defendant's third assignment of error is that the defendant's conviction cannot stand upon the uncorroborated testimony of an accomplice, Joyce Kroft, a co-defendant who was granted immunity. This proposition is apparently predicated upon our finding that defendant's statement was inadmissible. However, since we hold that the statement was admissible it thereby provides sufficient corroboration of the accomplice's testimony to directly link the defendant to the commission of the crime. There being such corroboration, the defendant's third assignment of error is without merit.

¶21 For the foregoing reasons, the judgment and sentence is AFFIRMED.

BLISS and BRETT, JJ., concur.

Footnotes:

1 The Assistant District Attorney, in his opening statement, remarked as follows:

"[A]nd that they went to certain areas in Sequoyah County. First. they stopped at a barn and set fire to the hay in the barn — "

* * * * * *

"[T]his is all in a series of transactions and one act would follow the act of the other. I would be the first to agree that he only stands charged with the burning of the school building." (Tr. 6)

Also during an in camera hearing, the Assistant District Attorney made the following statement to the trial court:

"There is no way we can allege in the Information — it is one scheme and one burning, the evidence will bear out that it was a common scheme. I don't see that there is anything that might be prejudicial, because it is just a series of events that led up to the crime charged in the Information. . . ." (Tr. 7-8)

* * * * * *

"Now, they will testify they met with these three young men at Guys and Dolls, which is a recreation area in Sallisaw, and they went out on the highway, and they will testify to the location, and so forth, and set fire to a barn; . . ." (Tr. 12)
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OPINION

PARKS, Judge:

[747 P.2d 35]

¶1 Dale Croney, appellant, was tried by jury and convicted of First Degree Arson [21 O.S. 1981 § 1401 [21-1401]], After Former Conviction of Two or More Felonies [21 O.S. 1981 § 51 [21-51](B)], in Case No. CRF-84-65, in the District Court of Okmulgee County, the Honorable Edgar R. Boatman, District Judge, presiding. The jury set punishment at forty (40) years imprisonment. Judgment and sentence was imposed in accordance with the jury's verdict. We reverse.

¶2 The appellant was charged with setting fire to a dwelling for profit and tried conjointly with the property owners. The State presented expert testimony that the fire resulted from arson. The State further presented evidence that the ashes from the fire contained no furniture debris, indicating removal of the furniture before the fire. The defense presented expert testimony that the fire did not result from arson, and that the ashes did indeed contain melted parts of furniture.

¶3 No evidence was presented directly linking the appellant to the fire. Circumstantial evidence was introduced that the appellant possessed certain furniture after the fire similar to that allegedly burned. A witness testified that the appellant told him that the furniture came from a "little job". The witness interpreted the phrase "little job" to mean that the appellant had committed arson for profit.

¶4 The appellant, his wife, daughter, brother and sister all testified that the appellant took his family on a vacation to Silver Dollar City in Branson, Missouri, on May 26, 1981; that the sister's car broke down in Mount Vernon, Missouri, on May 27; that the appellant drove his sister back to Tulsa, arriving there at 10:00 p.m. on May 27; and the appellant returned to Branson, Missouri, arriving at 2:00 a.m. on May 28. The house the State alleges the appellant burned is located in a rural area outside of Okmulgee, Oklahoma, some thirty-eight miles south of Tulsa. The fire occurred during either the evening hours of May 27 or the morning hours of May 28, roughly during the period the appellant claimed he was enroute either to Tulsa or back to Branson.

¶5 The resolution of this case hinged on the jury's perception of the credibility of the witnesses. The State impeached the appellant's credibility by eliciting from him on cross-examination his previous felony convictions. See 12 O.S. 1981 §§ 2609 [12-2609](A)(2), 2609 [12-2609](B). One felony conviction for possession of a stolen credit card occurred within ten years of the appellant's trial. The other three convictions introduced in evidence occurred in excess of ten years of the trial: one for second degree burglary in 1970, one for theft of pecans in 1960, and one for escape, which occurred sometime between 1960 and 1963 while the appellant was incarcerated for theft of pecans. It is the introduction of these three stale convictions for impeachment purposes we address.

¶6 The State may attack the credibility of a witness with evidence of prior convictions, elicited from the witness or established by public record during cross-examination, "but only if the crime . . . [w]as punishable by death or imprisonment in excess of one (1) year, and the court determines that the probative value of admitting the evidence outweighs its prejudicial effect to the detriment of the defendant." 12 O.S. 1981 § 2609 [12-2609](A)(2).

¶7 Title 12 O.S. 1981 § 2609 [12-2609](B), however, provides that:

Evidence of a conviction under this section is not admissible if a period of more than ten (10) years has elapsed since the date of confinement or of the release of the witness from the confinement imposed for that conviction, whichever is later, unless the court determines, in the interests of justice, that the probative value of the conviction supported [747 P.2d 36] by specific facts and circumstances substantially outweighs its prejudicial effect. Evidence of a conviction more than ten (10) years old, as calculated herein, is not admissible unless the proponant gives to the adverse party sufficient advance written notice of intent to use such evidence to provide the adverse party with a fair opportunity to contest the use of such evidence. (emphasis added)

We find three errors in introducing the appellant's previous convictions which were more than ten years old. First, the State failed to give advance written notice to the appellant that his stale convictions would be used for impeachment purposes. Second, the State failed to offer any, much less sufficient, specific facts and circumstances to satisfy their burden of proof that the probative value of the stale convictions substantially outweighed the prejudicial effect. Third, the trial court failed to conduct a balancing test to determine whether the probative value of the stale convictions substantially outweighed the prejudicial effect, and failed to support its admission of the stale convictions by identifying the specific facts and circumstances which determined its decision to admit the prior convictions which fell outside the ten (10) year limitation of Section 2609(B). Rushing v. State, 676 P.2d 842, 853 (Okla. Crim. App. 1984).1 
¶8 ection 2609(B) is derived from Federal Rule of Evidence 609(b). We review the origin of the federal rule and the interpretation given to it by the federal courts.

As originally submitted by the Supreme Court and adopted by the House Committee on the Judiciary, Rule 609(b) made impeachment by evidence of convictions totally inadmissible if more than ten years had elapsed since the date of conviction or of release from confinement. The Senate Committee disagreed with this approach and suggested there might be `exceptional circumstances' under which the conviction might bear on the credibility of the witness. The Committee did note, however, that `[i]t is intended that convictions over 10 years old will be admitted very rarely and only in exceptional circumstances.' Because of the differences between the House and Senate versions, the Conference Committee adopted a compromise, basically the Senate version with addition of the notice requirement to avoid surprise.

United States v. Shapiro, 565 F.2d 479, 481 (7th Cir. 1977) (citations omitted) (emphasis added). See also United States v. Cavender, 578 F.2d 528, 530 (4th Cir. 1978). See generally Annot. 43 ALR Fed. 398 (1979). It is "crystaline" that a trial court may depart from the prohibition against the use for impeachment purposes of convictions more than ten years old only "very rarely and only in exceptional circumstances," and there are strict limits within which the trial court may exercise its discretion to permit use of such convictions for impeachment purposes. Cavender, at 530.

¶9 The State candidly admits giving no advance written notice to appellant that his stale convictions would be used for impeachment purposes. The State argues, however, that the notice requirement was fulfilled because the appellant had the opportunity to contest the use of the evidence before it was admitted. In the instant case, notice came when the State tried to [747 P.2d 37] impeach the appellant during cross-examination. After defense counsel objected, his objection was contested in chambers before the trial court permitted the State to proceed.

¶10 Section 2609(B) requires, by the clear wording of the statute, that the State give sufficient advance notice in writing as a predicate for introducing the stale convictions for impeachment purposes. Failure to fulfill the requirement of advance written notice in satisfaction of the statute is fatal. The State's argument flies in the face of the statute. Furthermore, were we to acquiesce in the State's argument, we would permit the very conduct the statute was intended to prevent — impeachment by ambush. We refuse to do so and find it was error for the trial court to admit the stale convictions for impeachment purposes when the State failed to satisfy the notice requirements.

¶11 Title 12 O.S. 1981 § 2403 [12-2403], permits the exclusion of relevant evidence if the trial court finds its probative value is substantially outweighed by the danger of unfair prejudice. Under Section 2403 the party objecting to the introduction of the evidence has the burden of establishing that the prejudice substantially outweighs the probative value. Section 2403 presumes the relevant evidence will be admitted. See Robinson v. State, 743 P.2d 1088, 1090 (Okla. Crim. App. 1987). Under Section 2609(B), however, the burden of proof and the balancing test is reversed. The prosecution bears the burden of proof that the probative value of the stale convictions substantially outweighs the prejudicial effect. See McCormick on Evidence 94 n. 9 (E. Cleary 3d ed. 1984). To support this burden of proof, the State must rebut the presumption that introduction of stale convictions for impeachment purposes prejudices the accused, and the State has a heavy burden in rebutting that presumption. United States v. Beahm, 664 F.2d 414, 418 (4th Cir. 1981). The State's burden of rebutting the presumption of prejudice must be supported by "specific facts and circumstances". Cavender, supra at 530. Here, the State offered no "specific facts and circumstances" in support of their introduction of the stale convictions for impeachment purposes. The State merely notified the court and the appellant of their intention to introduce the convictions, thereby failing to satisfy their burden of proof.

¶12 Once the State introduces "specific facts and circumstances" in support of their burden of proof, the trial court is required to perform a balancing test to determine whether the probative value of the stale convictions substantially outweighs the prejudicial effect. The trial court is further required to make a record and support its admission of the stale convictions by identifying the "specific facts and circumstances" which determined its decision.

It is axiomatic that in the absence of any findings by the [trial court] and any articulation of the `specific facts and circumstances' supporting its decision, there can be no meaningful appellate review of that decision. . . . [A]ppellate review in such circumstances would be a `meaningless gesture,' an empty formality, and a `game of blindman's bluff.'

Cavender, supra at 532. This standard that a trial court support its findings by "specific facts and circumstances" is "stringent" because the purpose of Section 2609(B) is to prohibit the admission of convictions more than ten years old except "very rarely." Beahm, supra, at 418.

¶13 When conducting the balancing test, the trial court must weigh two primary, but not exclusive, factors. First, the pivotal issue of the probative value of a conviction turns largely on the nature of the conviction itself, since the purpose of impeachment is not to show that the accused who takes the stand is a "bad" person but rather to show background facts which bear directly on whether the jurors ought to believe him. The crimes which meet this test of inferring a propensity to lie are those which rest on some element of deceit, untruthfulness, or falsification. Cavender, supra, at 534. Therefore, those previous stale convictions, to be admissible, must have some bearing on the accused's [747 P.2d 38] propensity to tell the truth. Beahm, supra, at 419. Here, the previous convictions for burglary, stealing pecans, and escape have little, if any, probative value on the appellant's propensity for truthfulness.

¶14 The second primary factor to be weighed in the balancing test is the similarity between the previous conviction and the present charge. Similarity between the prior convictions and the charged offense greatly increases the risk of unfair prejudice. Shapiro, supra, at 481. "The jury, despite limiting instructions, can hardly avoid drawing the inference that the past conviction suggests some probability that the defendant committed the similar offense for which he is currently charged." Beahm, supra, at 418-19. Here, the prior convictions have no similarity to the present offense, greatly lessening the prejudicial effect of admitting the stale convictions. However, the balancing test focuses on whether the probative value substantially outweighs the prejudicial effect. Since there was no probative value in admitting the previous convictions, because the previous convictions did not go to the appellant's propensity for truthfulness or untruthfulness, the probative value of the convictions could not substantially outweigh the prejudicial effect.

¶15 Finally, the State argues that if error occurred here, it was harmless error. We do not agree. The jury's determination of guilt hinged on the credibility of the witnesses. The State improperly impeached the credibility of the appellant by introducing the stale convictions to prove the appellant's bad character, not to show his propensity for truthfulness or untruthfulness while on the stand. Under the facts and circumstances of this case, we cannot say the error was harmless beyond a reasonable doubt. See Cavender, supra, at 535.

¶16 Accordingly, for the foregoing reasons, the judgment and sentence is REVERSED and the case is REMANDED for a new trial.

BRETT, P.J., concurs.

BUSSEY, J., dissents.

Footnotes:

1 In Rushing we found error when the State failed to give the accused adequate advance written notice of intent to use the stale convictions under Section 2609(B). We further found error in failure to provide sufficient "specific facts and circumstances" to justify a determination that the probative value of admitting the stale convictions outweighed the prejudicial effect. Rushing, however, found the errors harmless under the Chapman test. In the instant case, the facts and circumstances preclude the summary use of the "harmless error test". Additionally, the dissent, infra, relies on Henegar v. State, 700 P.2d 659 (Okla. Crim. App. 1985), and Campbell v. State, 636 P.2d 352 (Okla. Crim. App. 1981), for the proposition that admission of former convictions are within the discretion of the trial court. These two cases concerned admissibility of former convictions under Section 2609(A)(2), not under Section 2609(B). Henegar was overruled in Robinson v. State, 743 P.2d 1088, 1090 (Okla. Crim. App. 1987). Finally, in Gilbreath v. State, 651 P.2d 699 (Okla. Crim. App. 1982), and Harrall v. State, 674 P.2d 581 (Okla. Crim. App. 1984), the defendant himself introduced the stale convictions on direct examination and invited the error. Neither of these two cases are on point.



BUSSEY, Judge, dissenting.

¶1 I must respectfully dissent to the Court's disposition of this case. Despite the fact that this case does not present an issue of first impression, appellant cited no cases supporting the assignment on which the majority has reversed. We have decided numerous cases applying and construing the section of the evidence code here disputed. A review of those cases demonstrates that appellant's conviction should not be reversed. It is well recognized that the trial judge has wide latitude in determining the probative value of a defendant's prior convictions. Henegar v. State, 700 P.2d 659 (Okl.Cr. 1985); Campbell v. State, 636 P.2d 352 (Okl.Cr. 1981), cert. denied 460 U.S. 1011, 103 S.Ct. 1250, 75 L.Ed.2d 479 (1983). In this case, the trial judge allowed questioning concerning the disputed convictions only after hearing argument from both sides. I cannot find that the trial judge abused his discretion. Furthermore, examination of a defendant concerning his prior convictions can be harmless, Rushing v. State, 676 P.2d 842 (Okl.Cr. 1984), or invited Gilbreath v. State, 651 P.2d 699 (Okl.Cr. 1982). In this case, testimony admitted as statements against appellant's penal interest along with expert testimony of evidence at the scene, telephone records showing appellant's connection with the owners of the insured premises, and appellant's subsequent acquisition of furniture supposedly destroyed in the fire overwhelmingly establishes appellant's guilt. His credibility was destroyed by his testimony which was inconsistent with this evidence, and any error that could have occurred by admission of his prior offenses was harmless. Appellant wholly failed to satisfy his burden to show that he was prejudiced in a substantial right. Harrall v. State, 674 P.2d 581 (Okl.Cr. 1984).

¶2 The absence of authority supporting appellant's assignment is underscored by the majority's opinion, which contains no cases of this Court which could reach the majority's result. Nor has the Court distinguished or overruled our prior cases [747 P.2d 39] inconsistent with this holding. If the majority's theory is to be adopted, its impact on prior law must be explained in order that judges, prosecutors, and defendants alike can understand the law and apply it properly.

¶3 For the foregoing reasons, I dissent.

